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MEMORANDUM FOR HOWARD H. BAKER, JR. 

CHIEF OF STAFF 

KENNETH M. DUBERSTEIN 
DEPUTY CHIEF OF STAFF 

FROM: ARTHUR B. CULVAHOUSE, JR 

COUNSEL TO THE PRESIDENT 

SUBJECT: Covert Action Executive Order 

Attached at Tab A is the most recent draft of the covert 
action Executive Order. It has not been shown to the Senate 
or House Intelligence Committees, although a relatively 
similar prior draft has been shared with the Senate and House 
Intelligence Committee staff. 




The draft Executive Order sets forth the procedures pursuant 
to which notification of covert activities ("special activi- 
ties") shall be given to Congress. In its distilled essence, 
this Executive Order specifies that the President assumes 
responsibility for notifying Congress of covert activities, 
precludes retroactive findings (i.e., specifies that the 
President will not retroactively approve covert activities) , 
specifies that prior notification to Congress is the pre- 
ferred course of action, and further specifies that in 
extraordinary circumstances when prior notification is not 
given, notification shall be given within two working days 
thereafter. The draft Executive Order further provides, in 
Section (1) (d) that "Nothing in any provision of this Order 
shall be construed to limit the President's exercise of 
constitutional authorities and duties pertaining to foreign 
affairs or the security of the United States or of its 
citizens." This latter provision is intended to reserve the 
President's constitutional right to defer notice beyond two 
working days . 

Current law, the "Hughes-Ryan Amendment to the National 
Security Act", requires the director of Central Intelligence 
and the heads of other Departments and agencies involved in 
intelligence activities to keep the Senate and House Intelli- 
gence Committees fully and currently informed of intelligence 
activities, including special activities, and further re- 
quires that the President shall fully inform the Intelligence 
Committees "in a timely fashion of intelligence operations in 
foreign countries, other than activities intended solely for 
obtaining necessary intelligence, for which prior notice was 


not given." As you know, it was pursuant to this latter 
Section (501) (b) provision that prior notification was not 
provided to Congress of certain covert aspects of the Iran- 
Contra matter. Current law does not impose any specified 
time limit or the President's deferred notification, but 
rather obliquely refers to a "timely" notice. 

Administration lawyers object to the draft Executive Order on 
two broad bases. First, there is substantial concern that 
the Executive Order does not clearly preserve the President's 
constitutional authority to not notify Congress of a covert 
activity in advance and to defer notification beyond two 
working days if the President so determines. The general 
reservation in Section (1) (d) of the Executive Order quoted 
above is viewed as sufficient from a technical point of view, 
but it is so genera], and unspecific that there is substantial 
concern that the President could be accused of bad faith 
should he decide at a later date to not give notice to 
Congress within two working days. As you know, I share that 
concern. One current proposal to eliminate that concern is 
to have the Executive Order accompanied by a letter from the 
President to the Chairmen of the House and Senate Intelli- 
gence Committees specifying with clarity and exactitude the 
President's reservation of constitutional authority not to 
give notice within two working days. I understand from Colin 
Powell that. Senator Boren and others would object, to such a 
letter on political grounds, although not on principle. 

The second concern voiced by the Administration lawyers is 
that the Executive Order is viewed as demeaning to the 
President in that it constitutes the President's giving 
orders to himself and otherwise is not in traditional Execu- 
tive Order form. In short, it is viewed as unseemly and a 
general infringement upon the President's constitutional and 
statutory authorities that is unwise as a matter of precedent 
and institutional prerogative. On the other hand, and as you 
know. Senator Boren vehemently and vigorously objected tc an 
earlier draft which did not provide that the President had 
the ultimate responsibility for notification to Congress of 
covert activities; and it is clear that any Executive Order 
that dees not contain a clear assumption of Presidential 
responsibility would not be satisfactory to Boren. 

Recommendations 


I believe that this Executive Order should be assessed in 
light of the prospect that it could preclude the passage by 
Congress of legislation requiring prior notice, or notice 
within 4 8 hours, of all covert activities;, thereby providing 
the President with no statutory flexibility to defer notifi- 
cation beyond 48 hours (such a requirement may be constitu- 
tionally infirm). If such legislation is likely, the Execu- 
tive Order could well be an attractive compromise and pre- 
emptive measure. If such legislation is not likely, then the 


problems presented by the Executive Order could outweigh its 
usefulness . 

In addition, if the Senate and House Intelligence Committees 
are unwilling to agree with or endorse the Executive Order if 
it is accompanied by a clear and unequivocal statement of the 
President's constitutional authority to defer notice beyond 
two working days, then the Executive Order should be re- 
evaluated. It could well be that the President should issue 
an Executive Order even if the Senate and House Intelligence 
Committees do not endorse it, but such a unilateral Executive 
Order should be redrafted to eliminate some of the objec- 
tionable features referred to above. 
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NATIONAL SECURITY COUNCIL 

WASHINGTON. D C. 20506 

August 4, 1987 


URGENT/IMMEDIATE 


MEMORANDUM FOR CHARLES COOPER 
DAVID DOHERTY 
LAWRENCE GARRETT 
ABRAHAM SOFAER 
EDWARD WILSON 


FROM: 

SUBJECT: 


PAUL SCHOTT STEVENS 



Draft Executive Order 


Attached is a further draft of the Executive Order revised to 
reflect our meeting yesterday and additional comments received 
today. In light of the Cabinet-level meeting scheduled for 
tomorrow, I request that you review the attached draft and 
forward it to your principals ASAP. 

In final form, we would anticipate it being accompanied by a 
presidential letter further clarifying his intent in 
implementing the existing statutory notification provisions. 
Justice is preparing a draft letter, which it shall forward to 
you directly. 
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cc: Colin L. Powell 

A . B . Culvahouse 
Dean McGrath 
John Carley 
Richard Debobes 
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WASHINGTON 



From the Desk of 

DAVID L. BOREN 


Howard, 

The xerox copy is for your 
file. I would appreciate if 
you would give the original to 
the President. 


David 


DAVID BOREN 

OKLAHOMA 


CHAIRMAN, 
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Washington. DC 20B10 
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THE WHITE HOUSE 


Office of the Press Secretary 


For Immediate Release 


August 7, 1987 


STATEMENT BY THE ASSISTANT TO THE PRESIDENT 
FOR PRESS RELATIONS 


The President today met with Senator David L. Boren and Senator 
William Cohen, Chairman and Vice Chairman, respectively, of the 
Select Senate Committee on Intelligence (SSCI) , to indicate his 
agreement to new procedures concerning the approval, review and 
notification to Congress of covert action programs. 

The principles outlined in the President's letter to the Chairman 
and Vice Chairman of the SSCI were developed over a period of 
intensive and fruitful consultations between the White House and 
the SSCI. They evidence a desire for close cooperation between 
the President and Congress with respect to these very sensitive 
and important programs. The President responded to a letter to 
National Security Advisor Frank Carlucci from Senators Boren and 
Cohen on behalf of the SSCI. The measure of agreement reflected 
in the President's letter demonstrates the vital importance he 
attaches to cooperation between the Congress and the Executive 
branch in the intelligence area. On this there is agreement. 

The new procedures we are putting in place will strengthen that 
cooperation, and facilitate the work of the Committee in fulfilling 
its important responsibilities. 
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